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scriptive period, plaintiffs sue for an injunction against interference with their 
use of the passway. Plaintiffs own small farms along a highway from one to 
three miles distant from the passway and they or their grantors would occa- 
sionally drive down the public road and use the passway to get water for their 
stock and for family use. Held, that only those plaintiffs who had themselves 
used the passway for the prescriptive period under a claim of right were entitled 
to relief. Thomas v. Brooks (1920, Ky.) 221 S. W. 542. 

The rationale of the decision is that the easements were not appurtenant to 
the plaintiffs' lands, but were in gross and personal only. The court approves 
Graham v. Walker (1905) 78 Conn. 130, 61 Atl. 98, to the effect that it is not 
indispensable even to a prescriptive easement appurtenant that one of its termini 
should be on the dominant estate, but it points out that there was nothing in 
the character of the use to bring home to the defendant that it was a necessary 
incident to the plaintiffs' farms. This seems an eminently just and satisfactory 
way of treating what would otherwise have been unfairly burdensome encum- 
brances on the defendant's land. For the distinctions between easements in 
gross and appurtenant and the conflict as to the assignability of easements in 
gross, see (1919) 29 Yale Law Journal, 218. 

Real Property — Vested Remainders — Validity of Assignment. — The testa- 
trix gave her estate in trust, the income to be used to support her son during 
his life, and after his death, or her own should she survive him, the estate 
to go to X. The plaintiffs claim title under two assignments from X and the 
defendants claim title as trustees under the will. Held, that the estate devised 
to X was a vested, not a contingent remainder, and that her assignment thereof 
to the plaintiffs was valid. Real Est. Title & Ins. Co. v. Dearborn et al. ( 1920, 
Me.) 109 Atl. 816. 

The court followed, apparently, the well-settled rules that a remainder will 
be construed as vested rather than contingent whenever possible, and that a 
remainder is vested if it is of a kind which will take effect in possession when- 
ever and however the preceding particular estate determines. Gray, Rule 
Against Perpetuities (3d ed. 1915) sees. 105-108. In Re Whitney's Estate 
(1917) 176 Calif. 12, 167, Pac. 399. By this construction the court avoided the 
necessity of determining the transferability of contingent remainders and fol- 
lowed the well-settled rule, to which judicial history of that very jurisdiction 
has long contributed, that vested remainders are fully transmissible as other 
species of property. — Woodman v. Woodman (1896) 89 Me. 131, 35 Atl. 1037. 
As to the transmissibility of remainders— contingent and vested — see I Tiffany, 
Real Property (2d ed. 1920) sees. 135-147. 

Sales — No Right to Counterclaim for Damages Reasonably Prevent- 
able. — The plaintiff sued to recover damages resulting from the defendant's 
refusal to accept and pay for a carload of flour. The defendant counterclaimed 
damages on account of the defective quality of a portion of another carload 
of flour. The plaintiff contended that the defendant was under a duty to 
mitigate his damage by using the flour in the way which would occasion the 
least possible loss. Held, that the defendant should recover on his counterclaim 
as the defendant was merely under a legal disability to counterclaim for damages 
which he ought to have prevented. Rock v. Vandine (1920, Kan.) 189 Pac. 157. 

This is the first decision to stamp its approval on the Hohfeldian method 
of analysis. Hohfeld, Some Fundamental Legal Conceptions (1913) 23 Yale 
Law Journal, 16, (1917) 26 id. 710. The legal relation which is most involved 
in the instant case is perhaps a no-right; i. e. the defendant has no right to 
damages which he reasonably might have prevented. At the same time, as 
the court indicates, the defendant is under a disability to create in the plaintiff 



